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Thi s appeal has been taken in accordance with 46 U S.C. 239(Q)
and 46 CFR 5.30-1

By order dated 21 May 1980, an Adm nistrative Law Judge of the
United States Coast Guard at New York, New York suspended
Appel l ant's seaman's docunent for four nonths, plus two nonths on
ni ne nonths' probation, upon finding himguilty of m sconduct. The
specification found proved alleges that while serving as able
seaman on board the United States SS MORVACSAGA under authority of
t he docunent above captioned, on 11 OCctober 1979, Appel | ant
assaul ted and battered Sinon Flax, the Boatswain, by striking him
with a "4x4" wooden board.

The hearing was held at New York, New York on 27 Novenber, 3
and 14 Decenber 1979, 17 and 20 January and 13 February 1980.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and
specification. The Investigating Oficer introduced in evidence siXx
exhibits and the testinony of three wtnesses. I n defense,
Appel l ant offered in evidence his own testinony.

After the end of the hearing, the Adm nistrative Law Judge
rendered a witten decision in which he concluded that the charge
and specification had been proved. The entire decision was served
on 31 My 1980. Appeal was tinely filed on 13 June 1980 and
perfected on 8 October 1980.

FI NDI NGS OF FACT

On 11 Cctober 1979, Appellant was serving as able seaman on
board the SS MORVACSAGA and acting under authority of his docunent
while the vessel was in the port of Dar es Sal aam Tanzani a.

At about 0800 on 11 OCctober 1979 the Boatswain assigned
Appel lant to clean the bulwarks on the bow with soap and water.
About 1300 the Boatswain asked Appellant if he had finished the
bul warks and if he had rinsed themwth fresh water. Appellant



replied that he had finished them but had not rinsed them because
he had not been told to do so. The Boatswain then told Appell ant
to rinses themso they coul d be painted.

Fol l owi ng the conversation, Appellant started to wal k away
fromthe Boatswain and then told the Boatswain that he wanted to
speak to him As the Boatswain started to wal k toward Appellant to
see what he wanted, Appellant turned around and picked up a 4"x4"
wooden board about four feet long. Appellant said "I wll kill
you" or words to that effect and struck the Boatswain on the left
side in the area of his belt with the board. The Boatswain turned
around and ran with Appellant in pursuit.

The Boatswain attenpted to get into the m dship deck hose;
however, the door, which opened outward, was cl osed and Appel | ant
was cl ose behind him There is an al cove about three feet square
to permt the door to open out on the deck w thout obstructing the
passageway on deck. The Boatswain took refuge in this alcove,
turned around, and raised his left arm to protect his face.
Appel  ant struck the Boatswain with the board on the left forearm
near the elbow. As Appellant lifted the board again, the Boatswain
pulled it away from himand dropped it on the deck.

The Third O ficer, Abraham DelLardge was al so on deck at the
tinme. He noticed a nunmber of |ongshorenen on the deck running
toward the gangway, so he proceeded to the gangway on board the
vessel. Wien he arrived, he found the Boatswain in the al cove with
his back to the door and Appellant facing him The wooden board
was in the recess near the Boatswain. Appellant and the Boatswain
were arguing violently; however, the Third Oficer was unable to
understand what they were saying. The Third officer separated
Appel | ant and t he Boat swai n.

At about 1445 the sane day the Purser, who also served as
Pharnmaci st Mate, treated the Boatswain for |acerations on the left
forearm and | acerations and contusions on the left side of his
body. The Boatswain declined to see a doctor ashore and was mar ked
as fit for duty. On 20 Cctober, while the vessel was in Durban,
t he Boatswai n was exam ned by a doctor who prescribed nedication
for bruises and contusions of the left side, hematoma of the left
el bow and upper arm and | acerations of the left forearm

On 12 Cctober 1979 Appellant was exam ned by a doctor ashore
for abrasion on his cheeks alleged to have been received during the
incident with the Boatswain. No apparent injuries were observed
and he was declared fit for duty.

BASES OF APPEAL
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This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. It is urged that:

1. The Boatswain provoked Appellant and that this provocation
constitutes a conpl ete defense.

2. the refusal of the Admnistrative Law Judge to admt into
evidence the mnutes of a wunion neeting was error and
prej udi ced Appell ant.

3. Under the circunstances the sanction should be reduced to
a probationary suspension.

APPEARANCE: Sidney Zwerling of Zwerling & Zwerling 160 Broadway
New Yor k, New York 10038

OPI NI ON

I
Appel | ant urges that the Boatswain provoked Appel | ant and that
this provocation ia conplete defense. | do not agree.

In support of his position Appellant argues that the
Adm ni strative Law Judge shoul d have believed his testinony that
the Boatswain called hima "spick" and "Puerto Ri can bastard" and
poked himin the face with his finger before the assault rather
than the Boatswain's version of the events. Appellant discusses in
sonme detail various reasons his testinony should have been
bel i eved. He does not assert that the findings are without a basis
in the evidence.

Since there were no other witnesses to the actual assault, the
Adm ni strative Law Judge had to deci de whether to believe Appel |l ant
or the Boatswain. In his Decision and Order he discussed at sone
| ength the evidence of the circunstances surrounding the assault
and the extent to which the testinony of each of them was
consistent with this evidence. In addition, he had the opportunity
to observe the deneanor of the w tnesses, including Appellant and
the Boatswain. Utimately the Adm nistrative Law Judge concl uded
that the Boatswain was the nore credible wwtness. H's decision to
bel i eve the Boatswai n was not unreasonabl e, although he could have
|l egally decided to believe either the Boatswain or Appellant.

"It is the function of the judge to evaluate the credibility
of witnesses in determning what version of events under
consideration is correct. Commandant's Appeal Decision 2097
(TODD). The question of what weight is to be accorded to the
evidence is for the judge to determ ne and, unless is can be
shown that the evidence upon which he relied was inherently
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incredible, his findings will not be set aside on appeal
O Kon v. Roland 247 F. Supp. 743 (S.D.N. Y 1965)."

Conmandant's Appeal Decision 2116 (BAGETT). See al so Commandant's
Appeal Decisions 2099 (HODER), 2108 (ROYSE) and 2302 ( FRAPPI ER)
Therefore, the Admnistrative Law Judge's findings with respect to
t he manner in which the events occurred wll not be disturbed.

Even if the Admnistrative Law Judge had believed that the
Boat swai n provoked Appellant, this would not have justified the
assault as Appellant asserts. Appellant does not assert, and it
does not appear from the record, that he was ever in danger of
serious physical harmor that his actions were necessary or even
intended to protect hinmself from such harm  Thus, the issue of
sel f-defense is not raised. Appel l ant does not cite any |ega
authorities in support of his theory that provocation can justify

such an assault and battery. "The only real provocation which
justifies the use of force is an actual attack |leaving the victim
wth no neans of defense except the use of force.” Appeal

Decisions 2193 (WATSON) and 2290 (DUGE NS). Even when force is
authorized in self defense, it is well settled that only so much
force may be used as is required to cause an aggressor to desist.
Force whi ch goes beyond the bounds of necessity is not justified.
Appeal Decisions 2291 (MARG OTTA), 1852 (HALL), and 1803 (PABQON).
Even if the Boatswain had poked Appellant in the face with his
finger, Appellant would not have been justified in beating himw th
4" x4" board.

Appel | ant next contends that the refusal of the Admnistrative
Law Judge to admt into evidence the mnutes of a union neeting
hel d aboard the ship was error. | do not agree. In his brief,
Appel  ant states that:

"The docunments were offered to show the feelings of the crew
towards the boatswain...[and] the shabby and prejudicial
manner used by the boatswain towards Spanish nenbers of the
crew. "

"A further reason the evidence should have been admtted is
that it is supported by the testinony of several of the
W tnesses at the hearing. Harold Geen testified that there
had been conplaints against the boatswain and that the
boat swain was abusive to those under him Thi s evidence
supports the concl usions of the union docunents."”

Appel l ant argues that 46 CFR 5.20-95 allows the adm ssion of
evi dence without strict adherence to the rules of evidence. This
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is true. However, "The Judge is charged with managi ng the record
and i nsofar as possible excluding irrelevant and i mmaterial facts."
Appeal Decision 2320 (M NTZ). See also 46 CFR 5.20-1(a) and
5.20-95(a). Here the evidence was adm ttedly cunul ati ve of ot her
testinony. In addition, | note that the Boatswain stated in his
testinmony that he had had difficulty with Appellant and others in
the crew. The mnutes of a neeting are of very limted probative
val ue since they are only the notes of a secretary who has heard a
wi tness. The Adm nistrative Law Judge did not err in excluding the
m nutes of the union neeting.

Finally, Appellant contends that the sanction should be
reduced to a probationary suspension. | do not agree that the
sanction is excessive. The Adm nistrative Law Judge ordered an
outri ght suspension of four nonths and a further suspension of two
nmont hs on nine nonths probation. This is |enient considering the
fact that Appellant beat his superior severely with a heavy board.
The Judge took into consideration that Appellant has been sailing
in the merchant marine since 1947 and that this is his first
of fense of assault and battery. | find no reason to reduce the
sancti on.

CONCLUSI ON

There was substantial evidence of a reliable and probative
nature to support the findings of the Adm nistrative Law Judge.
The hearing was fair and conducted in accordance wth the
requi renents of applicable regulations. The sanction ordered was
not excessive.

ORDER

The order of the Adm nistrative Law Judge dated at New York,
New York on 21 May 1980 is AFFI RVED.

B. L. STABI LE
Vice Admral. U S. Coast Cuard
VI CE COVIVANDANT

Signed at Washington, D.C., this 5th day of Decenber 1983.



